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Patricia Anne Quisenberry, Plaintiff; Charles
Michael Quisenberry, Custom Lumber, LLC, a
Colorado limited liability company formerly
known as Custom Lumber, Inc., a Florida
corporation; Hard Break Resources LLC, a
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Denver, Colorado 80202-2645
Phone:  303-894-4495
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Case Number:
2015CV31023

Div.:  1

RECEIVER’S MOTION TO SELL
CERTAIN PLANT MATERIAL AND REQUEST FOR EXPEDITED

CONSIDERATION THEREOF

Sterling Consulting Corporation, as receiver, by and through its

attorneys, Fairfield and Woods, P.C., hereby moves this Court for an Order

allowing it to sell certain property of the estate, particularly plant material,

mostly comprised of trees (the “Plant Material”), and, should an objection to



2.

this Motion be filed by any party in interest, requests expedited

consideration, and as grounds therefor states as follows:

Certification pursuant to Rule 121:  Undersigned counsel has consulted with

those with standing to object to this motion.  Plaintiff objects to it.

Defendants Charles M. Quisenberry, Custom Lumber, LLC, Hard Break

Resources, LLC, and Western States Resource Management, LLC do not

oppose the relief requested.  Undersigned counsel has received no response

from counsel to Defendants FirstBank and Redstone Bank.

1. On March 31, 2016 the receiver was appointed over certain

assets (the “Property”).  The Property is more fully described in the Order

appointing the receiver, and is comprised of real estate, water rights, and

personal property.1  The receiver was charged with managing and preserving

the Property in anticipation of its sale.  The power to sell the Property is set

out in the following provisions of the Order Appointing Receiver:

3. The Receiver shall have all the powers and authority usually
held by receivers and reasonably necessary to accomplish the purposes
herein stated including, but not limited to, the following powers and
duties, which may be exercised without further Order of the Court:

1  The general consensus, including the Receiver’s position, is that the Plant
Material is personal property, however, a review of the case law on the subject is
not completely dispositive:

It now becomes important to determine whether trover will lie for the
conversion of apples ripened and matured, but still upon the trees, and the
answer to this is determined by whether apples, under the circumstances,
are fructus [***7]  naturales and therefore realty or fructus industriales and
therefore personal chattels. "Fructus naturales are crops that are produced
by the powers of nature alone." 17 C.J. p. 380, § 3."Fructus industriales are
annual crops that are obtained by yearly labor and cultivation. Koerner v.
Wilson, 85 Colo. 140, 144 (Colo. 1929)



3.

. . .

hh.  To sell or lease real estate and personal property with the
approval and consent of the Court;

ii.  To advertise real estate and personal property for sale or
lease with the approval and consent of the Court.

2. The real estate Property (which the receiver refers to as the

“Converse Farm” to distinguish it from the parties to the litigation) is

comprised of 106± acres of farmland, upon which is situated a 22± acre

nursery (the “Nursery”).  The Nursery is divided into twenty two blocks, each

of which is 1± acre separated by graded dirt roads.  The Nursery is fully

improved and irrigated.  Eleven of the blocks are leased to third-party

landscape companies, and not relevant to this Motion.  Included in the

Property is a substantial amount Plant Material (most of which is trees of

varying maturity, but some of which is bushes) that could go to waste if not

sold within the immediate future.  Some of the Plant Material is clearly

Property of the Receivership Estate, however, title to some of the Plant

Material has been clouded by a lien previously claimed by Citywide Bank.

3. A previous tenant of substantially all of the Nursery was

PennHill Farms, Inc. (“PennHill”).  PennHill had a substantial amount of

plant material growing in the Nursery (the “PennHill Plant Material”).

PennHill encumbered the PennHill Plant Material with a lien in favor of

Citywide Bank.  PennHill filed for bankruptcy protection in the case styled

In Re: PennHill Farms, Inc., Case No. 14-22139-HRT, United States
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Bankruptcy Court, District of Colorado (Denver) (the “PennHill

Bankruptcy”).

4. By Order of the Bankruptcy Court dated March 15, 2015

approving the sale, PennHill sold two hundred fifty of the highest quality of

the fifteen hundred eighteen trees in the PennHill Plant Material owned and

situated on the Nursery (sixty six of which were dead).  By the same Order,

the Bankruptcy Court approved the abandonment of the remaining 1202

trees owned by PennHill at the Nursery (the “Abandoned Plant Material”).

Attached hereto as Exhibit A is the motion filed by PennHill to abandon the

trees at the Nursery, setting out in detail the economic reasons why PennHill

abandoned the trees.  The same reasons render any orderly auction or

coordinated sale of the Abandoned Plant Material by the receiver

uneconomic.

5. The abandonment resulted in the peculiar situation where the

Abandoned Plant Material was no longer property of the PennHill

bankruptcy estate, but Citywide retained its security interest in the now-

abandoned Abandoned Plant Material.   Within the past week, Citywide

Bank has acknowledged that it no longer claims a security interest in the

Abandoned Plant Material, thereby freeing the receiver to sell the

Abandoned Plant Material free and clear of the only lien claimed by a third

party.2  The authority of the receiver to sell the Abandoned Plant Material is

2  Of course, all of the Plant Material growing in the Nursery and within the
Receivership Estate (this does not include the plant material owned by the third-
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established by C.R.S. §38-20-116. See Ramos, Colorado Landlord-Tenant

Law, §4.1.2 (2014).  The receiver, through undersigned counsel, has further

confirmed with bankruptcy counsel for PennHill that PennHill has no

objection to the receiver’s sale of the Abandoned Plant Material.

6. In addition to the Abandoned Plant Material, the receiver also

seeks authority to sell all remaining Plant Material which is property of the

Receivership Estate.  While the receiver has not conducted a formal

inventory of the Plant Material that is property of the Receivership Estate,

the receiver has been provided a hand-written inventory that appears to

summarize the remaining Plant Material, including grade and condition,

which is property of the Receivership Estate.  That inventory suggests that

the Plant Material of the Receivership Estate consists, generally, of

approximately 1500 trees and bushes, approximately 10% of which were dead

as of the conduct of that inventory.   Approximately 850 of the trees are

Ponderosa Pines in generally good condition, but only 2 to four feet high, and

thus not large enough for sale to any commercial operation.  It is the

intention of the receiver to sell, to the extent possible, all Plant Material

located on the Nursery, whether or not reflected on the hand-written

inventory, in order to clear the Nursery of all growing plants, in order to

render the real estate more marketable and minimize the expense to the

Receivership Estate of the on-going upkeep of the Nursery property.

party tenants in the Nursery) is likely encumbered by the claims of the Plaintiff,
the individual Defendant, and the Defendant banks.
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7. The receiver has now made tentative arrangements to sell the

Plant Material, including not only the Abandoned Plant Material but all the

remaining trees and bushes that are property of the Receivership Estate.

The receiver believes the sale of the Plant Material (the “Sale”) under the

material terms of the tentative arrangement described below is in the best

interests of the Receivership Estate.  If non-material changes to the

tentative arrangement are necessary to consummate the Sale, then the

receiver should be authorized to agree to the same without further Court

approval.  The receiver’s actions in this matter should not be attributed to

any other party.

8. The terms of the Sale can be briefly stated as follows:  The

receiver has arranged for one of the tenant landscape maintenance

companies at the Nursery, Douglas County Maintenance & Repair (the

“Tenant”) to conduct a sale of the Plant Material to third parties on a private

sale basis.3  The receiver has agreed that the Tenant may price the Plant

Material in the Nursery in advance, in the exercise of the Tenant’s

reasonable business judgment, and sell the Plant Material to anyone willing

3  Private sales by receivers are to be avoided to the fullest extent possible,
however, PennHill concluded that an auction of the Abandoned Plant Material
would cost more than it would yield, so rather than conduct an auction, PennHill
totally abandoned the PennHill Plant Material.  The receiver has no reason to
doubt that an auction would cost more money than it would generate, so, based
upon an assumption that the Abandoned Plant Material is worth nothing, a sale at
no cost to the Receivership Estate would be desirable, even if it is a private sale.
The difference between the auction and the private sale envisioned by the receiver
is the difference between a large operator conducting an auction and an
entrepreneur conducting a series of private sales on commission.
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to pay the price.  The receiver will review the proposed pricing with the

Tenant, and reserves the right to consult with the company that provided

funding to the Receivership Estate regarding the proposed pricing.

Whenever possible, the designated price will be reflected on a price tag on

the Plant Material.  In exchange, the receiver will pay the Tenant a fee equal

to fifty percent of the selling price less the costs of the sale, but in no event

less than zero.  The costs associated with selling the Plant Material are

nominal, and the Tenant has already had expressions of interest.

9. The receiver further requests that the Sale be free and clear of

all liens, claims, defenses, and encumbrances of any legal or equitable nature

whatsoever, with any such liens, claims, defenses, and encumbrances

attaching to the proceeds of the sale of the Plant Material in their respective

priorities.  To the knowledge of the Receiver, the only party that could assert

a lien on the Plant Material is Citywide Banks, which previously held a lien

on the Abandoned Plant Material, but has advised the Receiver that it has

released its lien.  The proceeds of sale will be deposited into the Receivership

Accounts and will be used in accordance with Paragraph 3 (jj) of the Order

Appointing Receiver.

10. It must be mentioned that the plant industry is rapidly

approaching the end of its selling season.  If the Plant Material is not sold

within the next ninety days,4 it is likely that the Plant Material will either

4  The peak selling season starts in mid-September and ends in October.  As the
receiver’s power and authority to sell any assets of the Receivership Estate have
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die from continued lack of maintenance, or will simply be sold with the

Converse Farm, and add nothing to the purchase price.  In fact, a buyer may

insist that the Nursery be cleaned before closing a sale of the real estate, in

which case the Plant Material becomes a liability to the receivership estate,

with substantial removal cost associated with it.  Furthermore, the existence

of the Plant Material spread throughout the Nursery has made maintenance

of the portion of the Nursery not leased considerably more difficult and

expensive.   For these reasons, should any objection to the proposed Sale by

filed by any party in interest, the receiver requests that the Court grant

expedited consideration of this Motion and any such objection.  The receiver

will file a request for expedited hearing to bring the matter to the attention

of the Court, should any such objection be filed.    For the Court’s

convenience a proposed Order is submitted herewith.

WHEREFORE, Sterling Consulting Corporation, as receiver, prays

that this Court enter an Order allowing the Proposed Sale, with any claims,

liens, encumbrances, or defenses that attach to the Plant Material attaching

to the sale proceeds, and such other and further relief as this Court deems

just and proper.

been drawn into question by the Plaintiff, the receiver must wait for an authorizing
Order before pursuing the Sale any further.  Given twenty-one days for an
objection, seven days for a reply, and a reasonable time for an Order, this matter
borders on urgent, at best.
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Respectfully submitted this 9th day of August, 2016.

FAIRFIELD AND WOODS, P.C.

By: s/ Caroline C. Fuller
John M. Tanner
Caroline C. Fuller
1801 California Street, Suite 2600
Denver, Colorado 80202-2645
Telephone:  303-830-2400
Fax: (303) 830-1033
Attorneys for Receiver

CERTIFICATE OF SERVICE
The undersigned certifies that a copy of the foregoing was served via

Lexis/Nexis, by placing a copy in the United States Mail, postage prepaid, or
via email, this 9th day of August, 2016, addressed to the following:

Daniel Edwin Evans
Gordon and Rees LLP
555 17th Street, Ste. 3400
Denver, CO  80202
Attorneys for Defendants
Charles Michael Quisenberry,
Custom Lumber, LLC,
Hard Break Resources, LLC and
Western State Resource Management, LLC

Andrew John Helm
Kristin M. Bronson
Lewis Roca Rothgerber Christie, LLP
1200 17th St., Ste. 3000
Denver, CO  80202
Attorneys for Defendant Firstbank

Dana B. Baggs
Kenneth Kent Skogg
Lowe, Fell & Skogg, LLC
1099 18th St., Suite 2950
Denver, CO  80202
Attorneys for Defendant Redstone Bank

Peter B. Goldstein
Gubbels Law Office, P.C.
402 N. Wilcox St., Ste. 100
Castle Rock, CO  80104
Attorney for Plaintiff Patricia Anne
Quisenberry

Jenny Fujii
Lee Kutner
Kutner Brinen, PC
1660 Lincoln Street, Suite 1850
Denver, Colorado 80264
Attorneys for Pennhill Farms, Inc.

Duncan Barber
Shapiro Beiging Barber Otteson, LLP
4582 S. Ulster Street, Ste 1650
Denver, CO 80237
Attorney for Citywide Banks

 By: s/ Dzen Filipek
Dzen Filipek



UNITEDSTATESBANKRUPTCYCOURT 

INRE: 

PENNHILL FARMS, INC., 
EIN: 84-1450231 

Debtor. 

FOR THE DISTRICT OF COLORADO 

) 
) 
) 
) 
) 
) 

Case No. 14-22139-HRT 
Chapter 11 

NOTICE OF MOTION TO SELL 250 TREES AND ABANDON REMAINING 
COLORADO INVENTORY OF TREES 

OBJECTION DEADLThTE: MARCH 31, 2015 

YOU ARE HEREBY NOTIF'IED that the PennHill Farms, Inc. ·("Debtor") has filed a 
Motion to Sell 250 Trees and Abandon the remaining Colorado tree inventory, and requests the 
following relief: Debtor is seeking to sell 250 trees to Valley Crest Landscape for $10,000 and 
abandon the remaining trees from its Colorado inventory from the bankruptcy estate as detailed in 
the Motion. A copy of the pleading is available for inspection in the Bankruptcy Court Clerk's 
Office, 721 -19th Street, First Floor, Denver~ Colorado 80202, or upon request from the undersigned 
attorney. 

If you oppose the motion or object to the requested relief your objection and request for 
hearing must be f.tled on or before the objection deadline stated above, served on the movant at the 
address indicated below, and must state clearly all objections and any legal basis for the objections. 
The Court will not consider general objections. 

In the absence of a timely and substantiated objection and request for hearing by an interested 
party, the Court may approve or grant the requested relief without any further notice to creditors or 
other interested parties. 

The Debtor has tiled a motion requesting that the Court shorten the notice period from 21 
days to 7 days, or by March 31, 2015. If the Court does not grant the motion to shorten the notice 
period, then the deadline to object would be April14. 2015. 

DATED: March 24, 2015. 

···, #30091 
· en Garber, P.C . 

.J~~'~t 7th Avenue, Suite 500 
Denver, 0 80203 
Telephone: (303) 832-2400 
Telecopy: (303) 832-1510 
E-Mail: jmf@kutnerlaw.com 

EXHIBIT A
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UNITEDSTATESBANKRUPTCYCOURT 

FOR THE DISTRICT OF COLORADO 

INRE: 

PENNHllL FARMS, INC., 
BIN: 84-1450231 

) 
) 
) 
) 
) 
) 

Case No. 14-22139-HRT 
Chapter 11 

Debtor. 

COMBINED MOTION TO SELL 250 TREES AND 
ABANDON REMAINING COLORADO TREES 

The Debtor~ Perlrihill Farms,-Inc., by anifihrough its att~ril~ys, Kutner Brinen Garber, P.C., 

respectfully moves to Sell 250 trees to Valley Crest for $10,000, and Abandon its remaining 

Colorado Tree inventory, and respectfully states as follows: 

1. The Debtor filed for relief under Chapter 11 of the Bankruptcy Code on September 3, 

2014 ("Petition Date"). The Debtor remains a Debtor-in-Possession. An Official Unsecured 

Creditors Committee has been formed in this case. 

2. The Debtor is a wholesale tree nursery with a tree-growing farm in Pennsylvania. 

The Debtor grows trees in Pennsylvania and then ships the trees to the PennHill Farms nursery in 

Parker, Colorado. PennHill Farms nursery sells a wide variety of trees such as evergreen trees, 

ornamental trees, and shade trees. The Debtor has successfully operated for over 15 years. 

3. Citywide Bank ("Citywide") is the Debtor's primary secured lender and has been the 

Debtor's lender for over 13 years. The Debtor has two loans from Citywide. The first is in the 

amount of approximately $350,000 plus interest and the second in the amount of $16~~,Q<)Q, pluJt ______ _ 
~.-.--------------~~~-_...~--. .:.._ ..,...._.~---·- - --

interest. ,Both of the loans are not only secured by the assets of the Debtor, but the $350,000 loan is 

secured by a deed of trust encumbering the residence of the Debtor's owner, Robert Pohlod ("RP"). 

Citywide has a lien on all the trees located in Colorado. 

4. The Debtor has sold the majority of its marketable trees since the Petition Date, 

though the ordinary course of business, and through bulk sale with approval from this Court. The 

Debtor has auctioned the majority of the nursery equipment and no longer has full time employees 

for operation of its Colorado wholesale nursery. The Debtor has been utilizing contract labor since 

Petition Date as required to support the liquidation of tree inventory. The Debtor has consulted with 



several auction houses, and has determined that the remaining trees in Colorado, while they may 

hold some value, are burdensome to the estate. 

5. The Debtor's current Colorado tree inventory is attached hereto as Exhibit A 

("Colorado Tree Inventory"). The Colorado Tree Inventory consists of 1,452 trees which are stored 

at the Franktown nursery. These trees are a variety of shade and evergreen species. The trees were 

previously dug out of the ground in Pennsylvania, balled with burlap and wire baskets, then shipped 

to Colorado. This process is required to allow the trees to be shipped from various growing farms 

and then stored in mulch at the Franktown nursery for future sales. Some of the trees are estimated 

to have been stored for more than three years and as a result, the root system has begun to penetrate 

the burlap and wire baskets. Normal maintenance procedures in the Spring include watering, 

pruning, and root pruning of the trees throughout the year. 

RELIEF REQUESTED 

A. Sale of 250 Trees 

6. The Debtor is seeking Court authorization under 11 U.S.C. § 363 to sell250 trees 

located at its Colorado nursery ("Trees") free and clear of all liens, claims and encumbrances. 

Valley Crest Landscape ("VC") has agreed to purchase the Trees for $10,000. The Debtor is also 

seeking to abandon the remaining Colorado trees after the sale of the 250 Trees pursuant to 11 

U.S.C. §554(a). The Debtor is filing a separate motion to reject the lease commercial lease for the 

premises on which the trees are currently located. 

7. The Debtor believes that it is in the best interests of the Debtor, its estate and its 

creditors for this Court to authorize the sale of the Trees. 

8. Section 363(b) of the Bankruptcy Code provides authority for a trustee and, through 
, 

the application of Bankruptcy Code section 1107(a), a debtor-in-possession, "after notice and a 

hearing, [to] use, sell or lease, other than in the ordinary course of business, property of the estate." 

11 U.S.C. § 363(b)(1). The authority to sell assets conferred upon a debtor by section 363(b) 

"include[ s] a sale of substantially all the assets of an estate." Otto Preminger Films, Ltd, v. Qintex 

Entertainment, Inc. (In re Qintex Entertainment, Inc.), 950 F.2d 1492, 1495 (9th Cir. 1991). Further, 

section 1 05( a) of the Bankruptcy Code allows the Court to "issue any order, process or judgment that 

is necessary or appropriate to carry out the provisions of this title." 11 U.S.C. § 105(a). 



9. The Bankruptcy Court's power to authorize a sale under section 363(b) is to be 

exercised at the Court's discretion. In re WPRV-Tv, Inc., 983 F.2d 336, 340 (1st Cir. 1993); New 

Haven Radio, Inc. v. Meister (In re Martin-Trigona), 160 F.2d 1334, 1346 (2d Cir. 1985); 

Committee of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1069 (2d Cir. 

1983). 

10. "In order to approve a sale of substantially all the Debtor's assets outside the ordinary 

course of business, the following elements must be met. The Debtor must show ( 1) that a sound 

business reason exists for the sale; (2) there has been adequate and reasonable notice to interested 

parties, including full disclosure of the sale terms and the Debtor's relationship with the buyer; (3) 

that the sale price is fair and reasonable; and ( 4) that th~ proposed buyer is proceeding in good faith." 

In re Med. Software Solutions, 286 B.R. 431,439-440 (Bankr. D. Utah 2002). 

11. The sale of the Trees to VC will enable the Debtor to maximize its recovery on the 

sale of its Colorado inventory. 

12. Adequate and reasonable notice is being provided. This motion is being filed and 

sent out on notice to creditors and parties in interest with an opportunity to object. 

13. The Debtor believes the proposed sale is fair and at a reasonable sale price. 

14. While the Bankruptcy Code does not defme "good faith," courts have held that for 

purposes of section 363(m), a "good faith purchaser" is one who buys "in good faith" and "for 

value" and that lack of good faith is shown by fraud, collusion, or an attempt to take grossly unfair 

advantageofotherbidders. In reAbbots DiariesofPA., 788F.2d 143, 147 (3dCir. Pa. 1986); In re 

Tempo Technology Corp., 202B.R. 363,367 (D. Del. 1996). The Debtor believes that the proposed 

sale to VC will generate the same or more proceeds compared with a sale through auction process or 

other s~es over a Io.n_ger period of tim~- Although theDebtorsells trees to-VC, has a-receivable due 

from vc', and VC stores trees on the Debtor's Colorado premises, the Debtor believes the proposed 

sale to VC is in good faith for a price that would match or exceed what the Debtor would obtain 

from any other third party purchaser at this point in time. 

15. The Debtor also requests authorization to sell the trees free and clear of liens, claims 

and encumbrances and other interests. Section 363(f) of the Bankruptcy Code authorizes a debtor in 

possession to sell property under section 363(b) "free and clear of any interest in such property of an 

entity other than the estate" if one of the following conditions is satisfied: 

(a) applicable nonbankruptcy law permits the sale of such property free and 



clear of such interest; 
. (b) such entity consents; 

(c) such interest is a lien and the price at which such property is to be sold is 
greater than the aggregate value of all liens on such property; 
(d) such interest is bona fide dispute; or 
(e) such entity could be compelled, in a legal or equitable proceeding, to 
accept a money satisfaction of such interest. 

11 U.S.C. § 363(±). 

16. After discussion with counsel for Citywide, it is believed that Citywide would 

consent to the sale, thus satisfying Bankruptcy Code § 363(±). It is also anticipated that the 

Committee would consent to the proposed sale. 

B. Abando~ntofTr~ 

17. Abandonment of the remaining 1,202 trees in Colorado is proper in this case. 

§554( a). As provided above, the remaining trees are burdensome and in consequential to the estate. 

The Colorado Tree Inventory consists of grade A, B, and C trees, with grade "A" being of the 

highest quality. Grade C trees are of the poorest quality, have been out of the ground for a longer 

period of time, and will typically generate the least amount of income, if any. The Debtor has 

performed a cost/benefit analysis and has determined that abandonment of the Colorado Tree 

Inventory is in the best interest of the estate and all creditors. If the Debtor attempts to sell the trees 

at auction this spring, it will likely lose approximately over $50,000 due to the following factors: 

a. Many of the trees appear to have been stored for a long period of time, thus 
reducing marketability. 

b. The trees are not organized in a manner to facilitate a large scale auction, and 
do not appear as Grade A quality. 

c. A ~arge scale auction will require a significant amount of labor to prepare the 
trees for removal from the property. The Debtor would have to hire a site 
supervisor, and multiple laborers to activate and monitor the irrigation system 
at the cost of approximately $11,800. Once the weather warms up, the 
Debtor will be required to activate and maintain the irrigation system, 
otherwise the trees will continue to deteriorate prior to the auction. 

d. The Debtor has been advised from one of the auctioneers that visited the 
property that the Debtor would need five skid steers in order to timely 
process the material for the buyers at auction. The Debtor currently owns 
one skid steer in Colorado. Skid steers can be rented at the rate of $3,100 per 
unit, which totals approximately $12,400 for four skid steers. 

e. The Debtor would be required to pay at least two more months of rent for 
April and May, plus utilities, at the total cost of approximately $10,700. 
Conversely, the Debtor is filing a motion to reject the lease for the real 



property where the trees are located, and the administrative costs for the lease 
are anticipated to end at the end of March 2015. 

f. Additional labor costs, including equipment operators and laborers to load 
trees, shrink wrap, remove trees from the heal in mulch, and other necessary 
services required to complete the auction process. The estimated cost for this 
additional labor is approximately $28,800 (9 laborers at $20/hour or 
$880/week for 4 weeks). 

18. As provided above, the total minimum cost to go to auction and maintain the trees 

throughMay31, 2015 isestimatedat$63,700. The Debtor currently has approximately814GradeA 

and B trees. After subtracting the 250 trees Valley Crest is willing to purchase, the remaining 

number of Grade A and B trees will be 564. A similar auction a year ago generated $18.52 per tree, 

which totals an estimated $10,445 · m net proceeds. The difference is a loss of approximately 

$53,255. H the approximately 638 Grade C trees sell for any price, this would reduce the projected 

loss by the net amount received after auction costs. Conversely, if the trees are abandoned and the 

lease rejected as of March 31,2015, then the Debtor will not be required to incur all the additional 

post-petition costs. 

19. The costs required for continued maintenance of the trees and lease of the Franktown 

Nursery is burdensome to the estate. As a result, the D~btor is seeking to abandon the Colorado 

Tree Inventory from the bankruptcy estate, less the 250 trees to be sold to Valley Crest, as such 

assets are of inconsequential value and benefit to the estate. The Debtor is requesting to abandon a 

total of approximately 1,202 trees. 

20. The Debtor believes the Unsecured Creditors Committee and Citywide do not oppose 

the abandonment. 

RULE 2002 NOTICE 

21. The Debtor has served a copy of this Motion and Notice upon: (a) all parties entering 

their appearance in this case or their counsel, (b) the United States Trustee, (c) counsel for the 

Official Unsecured Creditors Committee; and (d) all secured creditors or their counsel. The Debtor 

has served the Notice upon all other creditors and parties in interest. 

22. Debtor is simultaneously filing a motion to shorten the notice period. 



CONCLUSION 

WHEREFORE, the Debtor respectfully requests that the Court enter an Order, a proposed 

form is filed herewith, authorizing the sale of the 250 trees free and clear of all liens claims and 

encumbrances, with such liens, claims, and encumbrances to attach to the proceeds of the sale in 

their order of priority as determined by applicable law, authorizing the Debtor to pay the proceeds to 

Citywide, deeming the remaining trees abandoned from the estate, and granting such further and 

additional relief as to the Court may appear proper. 

DATED: March 24, 2015. 

jJ:lH]eer:", # 10966 
Je y ~F. Fujii, #30091 
Ken . Riley, #47605 
KUTNER BRJNEN GARBER, P.C. 
1660 Lincoln Street, Suite 1850 
Denver, CO 80264 
Telephone: (303) 832-2400 
Telecopy: (303) 832-1510 
Email: jmf@ kutnerlaw .com 
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Case Number: 
2015CV31023  

Division 1 

ORDER GRANTING RECEIVER’S  MOTION TO SELL  
CERTAIN PLANT MATERIAL 

(PROPOSED) 

 
The Court, upon the Receiver’s Motion to Sell Certain Plant Material 

(the “Sale Motion”), and any objections thereto, finds that the Receiver has 
the authority and power to sell the Plant Material, as set forth in the Order 
Appointing Receiver entered on March 31, 2016 herein; that the Receiver’s 
proposed sale of the Plant Material on the terms set forth in the Sale Motion 
are reasonable and in the best interests of the Receivership Estate; and that 
any objections to the proposed sale have no merit and are hereby overruled. 

IT IS, THEREFORE, HEREBY ORDERED that the Receiver may sell 
the Plant Material, including the Plant Material which is property of the 



2 

 

 

Receivership Estate and the Abandoned Plant Material, as defined in the 
Sale Motion, and to compensate the Tenant facilitating the sale of the Plant 
Material a commission of 50% of the net proceeds, after costs of sale, on the 
terms and conditions set forth in greater detail in the Sale Motion, and that 
the Sale shall be free and clear of all liens, claims, defenses, and 
encumbrances of any legal or equitable nature whatsoever, with any such 
liens, claims, defenses, and encumbrances attaching to the proceeds of the 
sale of the Plant Material in their respective priorities.  The Receiver shall 
deposit the proceeds of sale into the Receivership Estate accounts and may 
use those proceeds in accordance with Section 3(jj) of the Order Appointing 
Receiver.   

DONE this __ day of __________, 2016. 

BY THE COURT: 

 
_______________________  
District Court Judge 
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